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Anti-Tax-Shelter and Other Revenue-Raising Tax 
Proposals in the 108 th Congress 



Summary 

Several bills introduced in the 108 th Congress included revenue-raising 
provisions, particularly those aimed at tax shelters that are generally used by 
corporations. In 2003 anti- sheltering provisions were included in bills introduced by 
Representative Lloyd Doggett ( H.R. 1555), in the Senate version of the 2003 tax cut 
(H.R. 2), in the Senate version of the Care Act (S. 476), and in both the House (H.R. 
2896) and Senate (S. 1637) reported versions and final enacted version (H.R. 4520) 
of bills which eliminate the extraterritorial income provision (ETI) — which has been 
found to contravene World Trade Organization (WTO) restrictions on export 
subsidies — and provide tax cuts. The number and size of the revenue -raising 
provisions were much greater in S. 1637 ($56 billion over a 10-year period) than in 
H.R. 2896 ($26 billion). The Senate bill was revenue neutral overall, while the 
House bill lost revenue over the period FY2004-FY2013. The President also 
proposed several tax shelter provisions in his FY2005 budget proposals. In 2004, a 
somewhat different House bill (H.R. 4520) passed the House (June 17, 2004). The 
final legislation was enacted as H.R. 4520 (P.F. 108-357), although not all of the tax 
shelter provisions were included. This bill contained $82 billion in revenue raisers 
over FY2005-2014, and was also revenue neutral. 

Several types of revenue increases in the bills were (1) generic anti-shelter 
provisions (including increased penalties and, in the Senate bill, changes in the 
economic substance doctrine), (2) provisions related to corporate inversions and 
expatriations, and the associated earnings stripping, (3) other provisions targeted at 
specific tax abuses, (4) provisions that involve explicit changes in tax policy, and (5) 
fees. Fees (basically customs fees), were the single largest revenue producers in the 
initial bills; the leasing provision gained the most revenue in the final bill. 

The Senate bill’s largest revenue raiser outside of customs fees is a codification 
and strengthening of the economic substance doctrine which is used to determine 
when an activity’s tax benefits are denied because they are aimed solely at tax 
sheltering. This provision is one that has been controversial, with proponents arguing 
that is a crucial tool in the battle against corporate tax shelters and opponents 
suggesting it will not be effective and will adversely affect ordinary transactions. It 
was not enacted but may be reconsidered in the future. 

Inversions occur when U.S. firms move the parent corporation abroad to reduce 
taxes, often accomplished by earnings stripping methods where domestic income is 
shifted abroad. The Senate bill had more stringent provisions directed to U.S. 
inverted firms; H.R. 2896 had generic earnings stripping provisions that apply to all 
U.S. subsidiaries of foreign parents, not included in H.R. 4520. 

A number of specific anti-shelter provisions was included in the bills, some 
arising from the investigation of the Enron failure or from other issues raised by 
failed firms. There were also some explicit tax policy changes which related 
primarily to deferred compensation in the House bill, but touched on a variety of 
other areas in the Senate bill. This report will not be updated. 
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Anti-Tax-Shelter and Other Revenue- 
Raising Tax Proposals in the 108 th Congress 

Several bills introduced in the 108 th Congress included revenue -raising 
provisions, particularly those aimed at tax shelters that are generally used by 
corporations. Anti-sheltering provisions were included in bills introduced by 
Representative Lloyd Doggett (H.R. 1555), in the Senate version of the 2003 tax cut 
(H.R. 2), and in the Senate version of the Care Act (S. 476). In 2003, the House 
reported H.R. 2896 and the Senate S. 1637, both of which proposed to eliminate the 
extraterritorial income provision (ETI) — which has been found to contravene World 
Trade Organization (WTO) restrictions on export subsidies — and provide other tax 
cuts and were reported from their respective committees. The number and size of the 
revenue-raising provisions were much greater in S. 1637 ($56 billion over a 10-year 
period) than in the H.R. 2896 ($26 billion). The Senate bill was revenue neutral 
overall, while the House bill would have lost revenue over the period FY2004- 
FY2013. The Senate passed its bill with amendments in 2004 and the House passed 
subsequently passed a new measure as H.R. 4520 (P.F. 108-357), the bill that after 
revision in conference was ultimately enacted. This bill contained $82 billion in 
revenue raisers and was also revenue neutral. 

This report is an overview of the revenue raising provisions in the original 
reported versions of H.R. 2896 and S. 1637 and the final bill as enacted. It therefore 
addresses both those changes that have been enacted, and those that were proposed, 
but not enacted, and thus may be considered in the future. A particularly significant 
proposal that was advanced but not adopted, but may be considered in the future, is 
a codification of the economic substance doctrine. General earnings stripping 
provisions in H.R. 2896 also were not enacted. 

Note that there were other interim legislative changes that are not detailed here, 
other than a brief mention of major revisions. The Senate bill was amended on the 
floor. In addition, a later version of the House bill that was significantly different 
from H.R. 2896 was adopted in 2004 (H.R. 4520), and this bill was the basis for the 
decisions in conference. The reader is directed to the Committee reports (H.Rept. 
108-393 for H.R. 2896, S. Rept. 108-192 for S. 1637, H.Rept. 108-548 for the 
House-passed version of H.R. 4520, and H.Rept. 108-755 for the conference report 
on H.R. 4520) for more detailed descriptions. 

The bills had numerous (and complex) provisions, many of which had minor 
consequences . T o provide an overview, only provisions raising $ 1 00 million or more 
of revenue over 10 years will be discussed. Tables 1, 2, and 3 list these provisions 
in order of descending revenue gain. Table 1, containing the original House 
provisions, lists 17 measures. Table 2, containing the original Senate provisions, 
lists over twice as many measures, and the final version, H.R. 4520 in Table 3, 
shows a similar number. The enacted version also included some additional 
provisions from proposed energy legislation, including some revenue raisers. 
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To begin the discussion, it is helpful to organize the provisions into basic 
categories. The five categories (in the order in which they will be discussed) are (1) 
generic anti-shelter provisions, (2) provisions related to corporate inversions and 
expatriations, and the associated earnings stripping, (3) other provisions targeted at 
specific tax abuses, (4) provisions that involve explicit changes in tax policy, and (5) 
fees. Fees (basically customs fees) were actually the single largest revenue producers 
in the original bills and accounted for about 30% of the gain in the initial Senate bill 
and 60% of the gain in the initial House bill. 

On the Senate floor several amendments relating to tax shelters were adopted 
when S. 1637 was passed on May 11, 2004, which are not reflected in Table 2. They 
included tougher penalties on tax shelter promoters, taxation of stock options in 
corporate inversions, and modifications in charitable donations and deferred 
compensation. There has been a significant increase in the projected revenue gain 
from restrictions on leasing to tax exempt entities, so that the original revenue 
estimates may have been understated. The House-passed version of H.R. 4520 
contained a $19.6 billion (2004-2014) leasing provision over an 1 1 year period, while 
dropping the earnings stripping provision in H.R. 2896. H.R. 4520, as enacted, also 
contained a significant leasing revenue raiser and omitted earnings stripping. 1 The 
leasing provision is the single largest revenue producer in H.R. 4520. 

The provisions that were not ultimately enacted in H.R. 4520 may be 
reconsidered in the 109 th Congress if legislation needing offsetting revenue raisers 
is considered. Legislation providing additional tax incentives for charitable 
contributions was considered but not enacted in the 108 th Congress. There may also 
be potential legislation making tax cuts permanent and addressing the growing 
problem of the alternative minimum tax. Finally, President Bush has indicated an 
interest in fundamental tax reform. And, while codifying the economic substance 
doctrine is controversial, some observers consider future legislation in this area to be 
likely. 

Note also that the President proposed some anti-shelter provisions in his 
FY2005 budget plan, amounting to $44 billion over 10 years. The largest provision 
was one addressing leasing transactions, accounting for $33 billion. Other major 
provisions included limiting interest deductions for related party transactions, 
preventing excess valuations for charitable contributions of property, addressing the 
small property and casualty insurance firm issue, and providing increased regulatory 
authority for monitoring abusive tax shelters. See the Treasury Department’s 
February 2004 General Explanation of the Administration ’s Fiscal Year 2005 
Revenue Proposals for further explanation, online at [http://www.treas.gov/offices 
/tax -policy/], page 111. 



1 An extensive discussion of leasing provisions is contained in CRS Report RL32479, Tax 
Implications of SILOs, QTEs, and Other Leasing Transactions with Tax-Exempt Entities, 
by Maxim Shvedov. 
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Table 1. Revenue Raisers in H.R. 2896 as Passed by the House 
Raising $100 Million or More, FY2004-FY2013 

(in millions of dollars) 



Provision 


Revenue Gain 


1 . Extension of customs fees 


16,916 


2. Earnings Stripping 


2,726 


3. Tax Shelters: Penalties for Non-Reporting 


1,559 


4. Small property and casualty companies 


1,179 


5. Non-qualified deferred compensation 


800 


6. Corporate inversions 


450 


7. Mismatching of items with related coiporations 


444 


8. Basis reduction for partnerships 


364 


9. Extension of IRS user fees 


345 


10. Individual expatriations 


327 


1 1 . Extension of provision allowing DB plan transfers 


298 


12. Like-kind exchange for residences 


171 


13. Clarification of banking business 


154 


14. Estimated taxes on deemed asset sales 


123 


15. Exclusion of interest on overpayments 


115 


16. Prepayment of interest on underpayments 


101 


17. Limit on transfer of losses on REMIC residuals 


100 



Source: Joint Committee on Taxation, JCX-95-03, October 24, 2003. 

Note: See text for revisions in H.R. 4520; earnings stripping provisions were dropped and a significant 
leasing provision added. 
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Table 2. Revenue Raisers in S. 1637 as Reported Raising $100 
Million or More, FY2004-FY201 3 

(in millions of dollars) 



Provision 


Revenue Gain 


1 . Extension of customs fees 


17,139 


2. Economic substance doctrine 


13,322 


3. Charitable contributions of patents 


3,851 


4. Intangibles, broader application of rules 


3,291 


5. Coiporate inversions 


2,747 


6. Built in losses 


1,800 


7. Tax shelters: penalties for non-reporting 


1,559 


8. Qualification rules (tax exempt and casualty insurance) 


1,273 


9. Increase age limit for section 1(g) 


1,180 


10. Repeal rehabilitation credit, non-historic buildings 


1,013 


1 1 . Private debt collection 


973 


12. Disallowance of interest on convertible debt 


891 


13. Lease term to include service contracts 


864 


14. Disallowance of partnership loss transfers 


705 


15. Establish specific class lives for utility grading costs 


701 


16. Individual expatriation (mark to market) 


700 


17. Lessors to tax exempt entities 


519 


18. Mismatching of items with related corporations 


444 


19. Extend IRS user fees 


386 


20. Basis reduction for partnership 


368 


2 1 . Denial of deduction for punitive damages 


333 


22. Earnings stripping applied to Subchapter S and individuals 


244 


23. Straddle rules 


230 


24. Installment sale treatment 


215 


25. Denial of deduction for fines 


191 


25. Non-recognition of gain in liquidation 


189 


27. Like-kind sales of residences 


171 


28. Clarification of banking business 


166 


29. Estimated tax on deemed assets sales 


123 


30. Expanded authority to disallow benefits under Section 269 


108 


3 1 . Modification of CFC/PFIC rules 


106 


32. Deposits to stop interest running on underpayments 


101 



Source: Senate Finance Committee Report 108-292. See text for revisions on floor. 
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Table 3. Revenue Raisers in H.R. 4520 (As Enacted) Raising 
$100 Million or More, FY2005-FY2015 

(in millions of dollars) 



Provision 


Revenue Gain 


1 . Leasing provisions 


26,560 


2. Extension of customs fees 


18,614 


3. Reduction of fuel tax evasion 


9,138 


4. Charitable contributions of patents 


3,653 


5. Intangibles, broader application of rules 


3,467 


6. Charitable contributions for vehicles 


2,379 


7. Limit entertainment expense deductions 


2,292 


8. Built-in losses 


1,851 


9. Tax shelters: penalties for non-reporting 


1,620 


10. Freeze of provisions suspending interest payments 


1,545 


1 1 . Private debt collection 


1,017 


12. Disallowance of interest on convertible debt 


1,004 


13. Corporate inversions 


932 


14. Establish specific class lives for utility grading costs 


806 


15. Disallowance of partnership loss transfers 


581 


16. Mismatching of items with related corporations 


475 


17. Clarification of banking business 


404 


18. Extend IRS user fees 


396 


19. Individual expatriation 


377 


20. Straddle rules 


331 


21. Tax on influenza vaccine 


314 


22. Basis reduction for partnership 


249 


23. Application of basis rules for nonresident aliens 


241 


24. Installment sale treatment 


221 


25. Repeal reduced excise rate for gasoline used in blends 


220 


26. Like-kind sales of residences 


200 


27. Increase withholding from supplemental wages 


186 


28. Increase continuous levy for certain federal payments 


185 


29. Estimated tax on deemed assets sales 


117 


30. Modify treatment of creditors in certain reorganizations 


105 



Source: Joint Committee on Taxation, JCX-69-04, October 7, 2004. 
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General Anti-Shelter Provisions 

The term “tax shelter” is not easily defined and the usage of the term varies. 
Sometimes it refers to any method of shielding income from tax including provisions 
that were explicitly adopted by Congress as incentives. Sometimes it refers to 
practices that meet the letter of the law (often by combining provisions in different 
parts of the tax code) but are unintended by the law. In some cases, they are activities 
that do not clearly meet the letter of the law. The provisions in the tax bills are 
largely aimed at what might be called “abusive” tax shelters — activities set up to 
take advantage of the strict letter of the law but whose purpose is to avoid taxes 
rather than engage in any meaningful economic activity, and whose benefits were not 
intended by Congress. 

Tax shelters today are different from those that attracted attention in the 1970s, 
and the legislation enacted to address those shelters does not address today’s 
shelters. 2 Most of the earlier tax shelters were in real estate or some other type of 
physical investment (oil and gas, farming) and involved limited partnership interests 
in highly leveraged assets which benefitted from both interest deductions and 
deductions for accelerated depreciation (or other deductions for costs). Before 
generic anti-shelter provisions directed at this type of shelter were enacted, a high 
income taxpayer could take deductions many times his actual investment as his claim 
to deductions (or his basis) included not only the amount financed by his cash 
investment but also any associated debt (for which he would not be personally at 
risk). These shelters were largely sold to high tax rate individuals. A series of law 
changes (slowing depreciation, lowering tax rates, and enacting limits on deductions 
through at-risk rules and passive loss restrictions) and economic changes (a decline 
in inflation and in interest rates) have made those shelters obsolete. 

Today’s tax shelters do not follow a consistent pattern and they are highly 
varied. 3 They are largely corporate shelters. Often, they do not involve investments 
in real assets but rather in financial instruments that are highly liquid, held for a short 
period of time, and structured to avoid risk. One paper discussing a court case 
referred to the underlying stock asset held by the company “which, under a charitable 
view of the facts, it owned for an hour.” 4 This case was a dividend stripping case 
where a tax exempt entity owned stock in a foreign firm and could not use foreign 
tax credits; the entity arranged to sell a block of stock to a taxable firm just before 
the dividend was paid; the taxable firm then sold the stock at a loss (because it was 
worth the original price less the dividend) which wiped out the taxable income but 
left the firm with a foreign tax credit attached to the dividend. 



2 For a discussion of old and new style tax shelters and their interaction with “at risk” rules, 
see James Whitmire and Bruce Lemons, “Putting Tax Shelters at Risk — Discussion and 
Proposal for Change,” Tax Notes, Jan. 27, 2003, pp. 585-596. 

3 See Gerald R. Miller, “Corporate Tax Shelters and Economic Substance: An Analysis of 
the Problem and Its Common Law Solution,” Texas Tech Law Review, vol. 34, 2003, pp. 
1015-1069 for a discussion of some of the common features of tax shelters. 

4 Daniel Shaviro, “Economic Substance, Corporate Tax Shelters, and the COMPAQ Case,” 
Tax Notes, July 10, 2000, p. 222. 
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The general objective of most tax shelters is to generate tax deductions, often 
by contriving to increase the basis of the taxpayer in assets, or to shift losses or 
deductions from tax indifferent parties (those not subject to U.S. tax such as foreign 
corporations or tax exempt organizations) to taxable parties. Tax shelters may take 
advantage of the flexibility allowed to partnerships in allocating income and assets, 
may take advantage of related parties that are incorporated abroad and not subject to 
current U.S. tax, may involve leasing arrangements to tax exempt organizations, and 
have even involved firms ’ buying life insurance on their rank and file employees (so- 
called “janitors” insurance). 5 Some of the shelters are put together by promoters who 
then sell them to firms; these promoters include prestigious accounting firms and 
financial institutions. (Some accounting firms have indicated that they have closed 
these operations.) 6 

Measuring the amount of revenue lost from tax shelters is difficult, although 
some data suggest that the loss is substantial. The role of tax shelters is especially 
difficult to monitor since these shelters may lead to mismeasurement of pre-tax 
profits and make their magnitude difficult to detect. Several studies comparing book 
and tax income have noted the widening gap between the two that cannot be 
explained by the traditional measures of depreciation, stock options, and foreign 
source income retained abroad. A study by Desai found $155 billion of unexplained 
discrepancies in 1998, 7 implying lost taxes that could be up to $54 billion (at a 35% 
tax rate). This amount could be lower because some firms are operating at a tax loss, 
some firms do not pay the top marginal tax rate, and some firms have unused credits. 
But the amount is significant. 

Some of this gap between book and taxable income was due to intended tax 
benefits, and examining tax expenditures — which measure the revenue cost of 
explicit special tax deductions, exclusions, and credits not considered to be part of 
a normal income tax — may help to adjust for that effect. Our calculations suggest 
that about $23 billion of such a gap would be attributable to tax expenditures. 8 While 



5 See CRS Report RS21498, Corporate-Owned Life Insurance: Tax Issues, by Don 
Richards, for a discussion. 

6 See Sheryl Stratton, “KPMG Skewered at Senate Shelter Hearing,” Tax Notes, Nov. 24, 
2003, pp. 942-946. 

7 Mehir Desai, “The Corporate Profit Base, Tax Sheltering Activity and the Changing 
Nature of Employee Compensation,” National Bureau of Economic Research, Working 
Paper 8866, April 2002. 

8 In the same year for which Desai estimated the $155 billion gap, the projected tax 
expenditures for corporations were about $72 billion according to the Joint Committee on 
Taxation. Almost half ($33.5 billion) was due to accelerated depreciation, largely for 
equipment (and including expensing of research and development, or R&D, costs), which 
Desai accounted for. Another $1.2 billion was retained earnings of controlled foreign 
corporations, which he also accounted for. (These earnings are profits of subsidiaries of 
U.S. firms incorporated under the laws of foreign countries and not paid as dividends to the 
U.S. parent company). If one also eliminates $2.5 billion for tax deductions for charitable 
contributions which were probably deducted as a book expense, $4.2 billion lost because 
of graduated tax rates, and $7.6 billion of credits, the remaining tax expenditures account 

(continued...) 




